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I. Introduction
Restructuring a corporate entity is often a necessity when the company has grown to the point that the original structure can no longer effi ciently manage the outputs and general interests of the company. In this respect, the article analyzes certain selected types of restructuring of businesses from the selected Slovak legal implications, such as (i) sale of business or the part of business, (ii) contribution in kind of business or the part of business, (iii) merger transaction.
The on the common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of different Member States and to the transfer of the registered offi ce of an SE or SCE between Member States. In this respect, the article analyzes certain selected types of restructuring of businesses, such as (i) sale of business or the part of business, (ii) contribution in kind of business or the part of business, (iii) merger transaction from the selected Slovak legal implications that can be used in the agribusiness sector.
sale of business/or a part of business, contribution in kind of business or the part of business, merger transactions.
II. Restructuring of businesses
Restructuring is the corporate management term for the act of reorganizing the legal, ownership, operational, or other structures of a company for the purpose of making it more profi table, or better organized for its present needs (1) . Restructuring a corporate entity is often a necessity when the company has grown to the point that the original structure can no longer effi ciently manage the outputs and general interests of the company. For example, a corporate restructuring may call for spinning off some departments into subsidiaries as a means of creating a more effective management model as well as taking advantage of tax breaks that would allow the corporation to divert more revenue to the production process. In this respect, the restructuring of business is seen as a positive sign of growth of the company and is often welcome by those who wish to see the corporation gain a larger market share.
As regards the restructuring of businesses including also the companies within the agribusiness operated in the Slovak Republic, the following options may be considered: (i) Sale of business or the part of business, (ii) Contribution in kind of business or the part of business, (iii) Merger transaction.
According to the Slovak legislation prior to the restructuring the businesses to be transferred should represent independent organisational unit of the Slovak company. The assets and liabilities relating to that part of business should be separable from the books of the company.
It should be noted that the Slovak law contains "the substance over form" provision. Based on this rule, it is necessary to take into account the actual substance of a particular transaction and to disregard formal structuring of the transaction. When applying the tax laws, the actual content of a legal transaction and other facts decisive for determination or collection of the tax should be taken into account.
III. EU Merger Directive
The Council Directive Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of different Member State and to the transfer of the registered offi ce of an SE or SCE between Member States (further referred as" Merger Directive") is transposed into the Slovak Income Tax Act (further "ITA" or "Slovak ITA"). In general, the Merger Directive (2) is applicable to mergers, divisions, partial divisions, transfers of assets and exchange of shares involving companies from two or more member states.
For the purposes of the EU Merger Directive merger trans- (1) Wikipedia, the free encyclopedia (2) action means an operation, when: (i) one or more companies, on being dissolved without going into liquidation, transfer all their assets and liabilities to another existing company in exchange for the issue to their shareholders of securities representing the capital of that other company, and, if applicable, a cash payment not exceeding 10% of the nominal value, or, in the absence of a nominal value, of the accounting par value of those securities; (ii) two or more companies, on being dissolved without going into liquidation, transfer all their assets and liabilities to a company that they form, in exchange for the issue to their shareholders of securities representing the capital of that new company, and, if applicable, a cash payment not exceeding 10% of the nominal value, or in the absence of a nominal value, of the accounting par value of those securities; (iii) a company, on being dissolved without going into liquidation, transfers all its assets and liabilities to the company holding all the securities representing its capital.
The main rule of the Merger Directive is that a merger, division, or partial division shall not give rise to any taxation of capital gains calculated by reference to the difference between the real values of the assets and liabilities transferred and their values for tax purposes. The amendment to the Slovak ITA effective as of 1 January 2010 essentially deals with business transformation, i.e. transactions involving mergers, de-mergers, contributions in kind as well as the sale of business or a part of business transactions.
Selected types of restructuring of businesses 1 Sale of business or the part of business (Sale)

Short legal introduction
According to the Slovak Commercial Code upon a contract on the sale of business/a part of business the seller is obliged to transfer to the buyer all assets, rights and other property related to the operation of the business and the buyer is obliged to assume all obligations related to the operation of the business and to pay the purchase price.
With the business or its parts all rights and obligations related to the operation of the business shall pass to the buyer, whereby the provisions related to receivables assignment should apply. The transfer of rights and obligations does not include so called "public" liabilities, e.g. tax liabilities, which remain with the seller.
A sale of business or its part must also be registered with the Commercial Register; effectiveness of the contract is not conditioned with such registration.
The transfer of assets from the seller to the buyer must also include the employment relations. Therefore, all liabilities associated with employment relations should be transferred to the buyer (liabilities against employees to pay out the salaries for the work performed on behalf of the seller in the month preceding the sale), i.e. they should be included in the transferred part of business. The reserves for bonuses, premiums, employment benefi ts or untaken holidays should be treated accordingly.
Further, according to Article 59a of the Slovak Commercial Code should the company be acquiring assets, based on the contract with its shareholder of incorporator or party related to any of them, for value of more than 10% of the registered capital of the company, the value of the assets must be determined by a sworn valuer (expert).
Accounting implications
The sale of the part of business should be booked as of the effective date of the sale contract.
According to the Slovak accounting legislation in case of the sale of business / a part of business, the seller shall account for the sold assets by means of a debit entry in account 588 -Other extraordinary expenses and for liabilities a credit entry in account 688 -Other extraordinary income; the selling price of the business / a part of business shall be debited to account 371 -Receivables related to the sale of business with the corresponding entry on the credit side of account 688. The difference between accounts 588 and 688 would represent the profi t or loss from the sale of business / part of business in the accounting books of seller.
In general, according to the Slovak accounting legislation the buyer shall account for the particular purchased asset items of the business/part of business on the respective asset accounts and the assumed liabilities shall be credited to the respective liabilities accounts. The purchase price shall be credited to account 372 -Liabilities related to purchase of business.
It is necessary to point out that no obligation to prepare extraordinary fi nancial statements as of the date of the sale of business/ a part of business would arise for seller.
Selected corporate income tax consequences
While the tax treatment of mergers, de-mergers, contributions in-kind allows the tax payers to choose from two regimes of valuation of assets transferred in the course of the above transactions (based on the fair value of assets or based on the original tax value of assets), the amendment of ITA specifi es only one possible treatment for the sale of business/ part of business transactions.
Asset and liability items transferred upon a sale of business/a part of business should always be valued for tax purposes at their fair values according to accounting regulations. This means that the buyer should value the asset and liability items acquired upon the purchase of business or its part for tax purposes at their fair values.
According to the Slovak ITA, the goodwill or negative goodwill arising at the buyer of a business/a part of business should be included into its tax base over a maximum of seven taxation periods starting with the period in which it arose (i.e. in the year of the purchase of business) in the amount of at least one seventh of the value of the goodwill/ negative goodwill.
Any capital gain from the sale of the business/part of business should be included in the tax base of the seller in the taxation period in which the contract on the sale of business/a part of business becomes effective. The capital gain will be subject to current corporate income tax at a rate of 22%.
The ITA (Article 17a) stipulates several specifi c adjustments of the tax base resulting from the sale of business/a part of business at the seller in the taxation period in which the agreement of the sale of business/part of business becomes effective.
Contribution of business or the part of business (Contribution)
Legal introduction
Under the provisions of the Slovak Commercial Code the contribution in kind may only consist of assets whose economic value may be appraised in monetary terms. Therefore, an expert valuation of the assets to be contributed must be prepared. Apart from other essential information, the valuation must also contain information on the amount up to which the value of the asset shall be considered as a contribution into the registered capital.
A contribution in kind could comprise either individual assets (or set of assets); or business/part of a business. Should the business or its part is contributed the provisions on the sale of business or its part of the Slovak Commercial Code are used. Following the above, with the business or its parts all rights and obligations related to the operation of the business shall be taken over by recipient. The contribution in kind of the business or its part includes also the employment relations.
Accounting implications
The Slovak accounting regulations requires to record profi t/ loss on contribution (investment revaluation reserve) upon the in-kind contribution at the contributor's books. The financial investment is recorded by contributor in the amount of acknowledged value of the in-kind contribution recognised as the value of the contribution.
According to the Article 27a of the Slovak accounting standards the difference between the acknowledged value of the contribution (investment) and the net book value of contributed part of business thereof (investment revaluation reserve) is recorded in the accounting books of the contributor based on its character (i) either to the debit side of the account 568 -Other fi nancial expenses or (ii) to the credit side of the account 668 -Other fi nancial revenues Upon the in-kind contribution of business or a part of business the acquired asset and liability items are booked in the respective accounts to which they belong in substance at their fair value based on Article 27(2) of the Act on Accounting.
The difference between the fair value of respective assets and liabilities and the acknowledged value of the in-kind contribution recognised as the value of the contribution by the shareholder is considered a goodwill or a negative goodwill. The goodwill or a negative goodwill should be recorded in the account 015 -Goodwill. This goodwill or negative goodwill will be depreciated for the accounting purposes depending on the period of its use (the possibility of the good-will to infl uence of the future increase/decrease of economic benefi ts for the accounting unit.
Selected corporate income tax consequences
Following the Slovak implementation of Merger Directive, the contribution of business or its part is generally treated as not giving rise to a taxable capital gain unless the recipient of assets and liabilities subject to transfer upon the contribution of business or its part may benefi t from fair value of contributed assets for tax purposes.
In this respect, according to the ITA for tax purposes, it could be chosen whether the fair values of the assets and liabilities or their historic values are taken over by recipient upon the contribution for tax purposes. In case of taking over the fair values for tax purposes, the valuation differences recorded by contributor in its revenues shall be part of the tax base. It could be further chosen whether these differences are included into the tax base in the fi rst taxation period or in parts (during maximum of 7 tax periods and at least in the amount of 1/7 of the evaluation differences per tax period). In case of taking over the historic values for tax purposes, the valuation differences recorded in contributor's revenues are not included in its tax base.
The recipient from a tax perspective would have the following major tax implications depending on the option of historic vs. fair values of assets are used. In case of taking over the fair values for tax purposes, fair values of contributed assets and liabilities will be used for tax purposes. The goodwill in this case shall be included into the tax base for a maximum of seven taxation periods, but at least in 1/7 of the reported goodwill on an annual basis. In case of taking over the historic values for tax purposes, according to the ITA, the recipient will not include goodwill into its tax base.
In addition, the ITA determines also quite detailed procedures of including of provisions and adjustments to the tax bases of contributor and recipient depending on the opted alternative of taking over the historic values or fair values of the assets and liabilities.
Merger transaction
Legal introduction
According to the Slovak Commercial Code merging and successor companies must have the same legal form. From the legal perspective, this means that only the companies with the same legal form should be subject to merger transaction.
In general, on merger by acquisition one or more companies will cease to exist ("the company or companies being acquired" or "the merging company") this being preceded by its (their) winding-up without liquidation; the business assets of the merging company including its rights and obligations (duties) arising from labour relations, shall pass to another company ("the acquiring company" or "the successor company"). Members (shareholders) of the merging company shall become members (shareholders) of the acquiring (i.e. successor) company.
It is likely that the "transformation" or "take over" of company (or the branch) into the new entity would be treated as contribution in kind of business or a part of business to the successor company (or new established entity).
Accounting implications
According to the Slovak accounting procedures, in the course of the merger transaction, the assets and liabilities of merging company should be revaluated to the fair value. Therefore, the revaluation difference is to be declared in the books of merging company. Further, the revaluated fair values shall be taken over to the accounting records of successor company.
The difference between the book value of merging company (acquisition price) in the books of successor company and the fair value of the assets and liabilities of merging company represents goodwill/badwill. This difference should be recorded in the books of successor company.
The goodwill/badwill is to be adjusted by certain items, by its expected economical benefi ts, and depreciated for accounting purposes.
Selected corporate income tax consequences
In general, following the implementation of "Merger Directive", the merger transaction is generally treated as not giving rise to a capital gain. As a result, according to the Slovak ITA, the income received from acquiring new shares and income from exchange of the shares on merger is not subject to tax.
From the Slovak tax perspective, it could be chosen whether the fair values of the assets and liabilities or their historic values are taken over in respect of the merger transaction. In case of taking over the fair values for tax purposes, the revaluation differences should be a part of the tax base. It could be further decided whether these differences are to be included into the tax base of merging or successor company and included into the tax base (in one taxation period or in parts during maximum seven taxation periods). In case of taking over the historic values for tax purposes, the revaluation differences are not to be included in the tax base of successor company.
It should be further noted that the Slovak ITA determines also quite detailed procedures of including of provisions and adjustments to the tax bases of both companies depending on the opted alternative of taking over the historic values or fair values of the assets and liabilities.
Value Added Tax consequences
Under general VAT principles, the transfer of a business should be VAT neutral (out of scope of VAT) on basis that the entity acquiring the business continues to operate the business (so called transfer of going concern). From the Slovak Value Added Tax perspective, the sale of business or its part representing a separate organisational unit of the VAT payer or the contribution of a business or its part into a commercial company or a cooperative is outside the scope of VAT provided that the buyer is registered (or becomes registered) for VAT purposes upon the sale or contribution, except for cases where the acquirer solely or prevailingly supplies goods and services exempt from the VAT (without the right for input VAT deduction e.g. in case of fi nancial institutions). The acquirer becomes a VAT payer automatically on the day it acquires a business or its part in both cases, i.e. in case of the sale of business or the contribution of the business.
IV. Conclusion
Restructuring a corporate entity is often a necessity when the company has grown to the point that the original structure can no longer effi ciently manage the outputs and general interests of the company. In this respect, the restructuring of business is seen as a positive sign of growth of the company.
The Council Directive Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of different Member S and to the transfer of the registered offi ce of an SE or SCE between Member States is transposed into the Slovak Income Tax Act. In general, the Merger Directive is applicable to mergers, divisions, partial divisions, transfers of assets and exchange of shares involving companies from two or more member states.
As regards the restructuring of businesses operated within the agribusiness sector in the Slovak Republic, the paper analyzes certain selected options (i) Sale of business or the part of business, (ii) Contribution in kind of business or the part of business, (iii) Merger transaction from the Slovak legal perspective.
